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THE COVENTRY CASE. 


priEF note of Mr. Justice McCardie’s judgement (de- 
jivered on October 15th) appeared in the BRITISH MEDICAL 
JourNAL for October 19th. The judgement is of great 

gth, but it has been thought necessary to report it very 
folly, having regard to its importance to the Association 
gnd the profession. A report of the proceedings at the 
pearing appeared in the JOURNAL for August 3rd, 10th, and 
17th, 1918. The action was brought by Dr. Ernest Camden 
Pratt, Dr. David Holmes, Dr. Andrew St. Lawrance-Burke, 
and Dr. Charles Hodge Cairns, registered practitioners of 
Coventry, against the British Medical Association, and Dr. 
Wiliam H. Lowman, Dr. William J. Pickup, Dr. John 
Orton, and Dr. Thomas Webb Fowler, registered practi- 
timers of Coventry, and members of the Coventry Divi- 
sion of the British Medical Association. The plaintiffs 
claimed damages for alleged conspiracy to injure them in 
their profession, and to libel and slander them, and for 
alleged libels and slanders. The allegations were denied. 


JUDGEMENT. 


Mr. Justice McCardie said: This important action was tried 
before mein July. Inorder to secure a hearing prior to the 
termination of the war the plaintiffs submitted to terms which 
required them to forego their right toa jury. The trial lasted 
many days. The arguments were full and able. The case is a 
difficult one. It raises far-reaching points of law and touches 
questions of deep concern to the medical profession. It is also 
painful in view of the facts I must narrate and the issue of 
malice I must decide. My profound regard for the medical pro- 
fession has greatly increased the burden of my duty. ‘The 
action embraces three distinct heads of claim—namely, con- 
spiracy, libel, and slander. The claim for conspiracy is of 
infinitely the greatest moment, as the points thereby raised 
touch every profession, trade, and pursuit. Originally the 
laintiffs were four in number—Dr. Pratt, Dr. Holmes, Dr. 
Barke, and Dr. Cairns. They are now three, for in March last 
Dr. Cairns died after the litigation had been proceeding for more 
than three years. 

The principal defendants are the British Medical-Association. 
They were incorporated in 1874 under the Companies Acts then 
existing. They area powerful body. They own and publish the 
BRITISH MEDICAL JOURNAL, which is a weekly paper of great 
influence. The membership of the defendant Association em- 
braces rather more than 50 per cent. of the medical men in this 
country. The funds of the Association are large. Its organiza- 
tion extends throughout the United Kingdom and to many 
tsof the empire. The total membership of the Association 
isabout 23,000, of whom 18,000 are in the United Kingdom and 
5,000 in the Colonies. 

The Association has performed for many years and in several 
directions a great and beneficent work in matters of inferest 
md importance to the medical profession and the public. They 
now stand as the principal defendants in an action for con- 
spiracy and defamation. They accept responsibility, I may 
mention, for the acts of the Divisions and Branches referred to 
in.this ju@dgement and also for the acts of the officials and 
agents of such Branches and Divisions. The other defendants, 
Dr. Lowman, Dr. ype & Dr. Orton, and Dr. Webb Fowler, 
have been members of the defendant Association throughout 
the relevant period, and at various times each has acted in an 
official capacity for the Coventry Division of the defendant 
Association. Damages are claimed against each of them as 
active participants in the wrongful acts alleged against the 
defendant Association. There are also separate claims against 
them for libel and slander. 

The three plaintiffs are duly qualified medical men. They 
have practised their vocation for many years, and their 
characters are free from stain apart from the allegations made 
by the defendants that they acted in a manner which was so 
contrary to the honour and interests of the profession as to call 
for bitter condemnation and continuous punishment. In con- 
nexion with this allegation the claims of the plaintiffs to 
damages for defamation arise, As their main answer to such 
claims the defendants set up the plea of qualified privilege. No 
defence whatever of justification has been placed upon the 


| record. I may mention that I permitted all such amendments 


of the pleadings as were asked for and as were necessary to 
raise the point covered by this judgement. I have not allowed 


technicalities of pleading to prevent the substance of the case 


on either side from being dealt with. 


ag 


The claim of the plaintiffs to damages for conspiracy is based 
upon a prolonged, deliberate, and ae boycott by the de- 
fendants. The defendants do not dispute the boycott; they 
admit it. They assert a legal right to employ it to the utmost 
extent against the plaintiffs. It constitutes an essential part of 
their scheme of organization, and is their most potent weapon 
for enforcing the views and standards they desire to establish. 
It is admittedly intended to effect the complete ruin of the 
medical men against whom it is directed. The contention of 
the defendants that they possess the legal right to exert this 
powerful instrument at their own will raises one of the most 
vital questions in the case, namely, whether the acts, methods, 
and objects of the defendants in the pursuit of their boycott 
scheme constitute an actionable wrong to the plaintiffs. The 
word ‘‘boycott’’ is not employed in the actual rules of the 
defendant Association. They prefer the word ‘ostracism ”’ for 
the purposes of those rules. But the word ‘ boycott” is the 
shorter of the two, and hence I use it in this judgement. The 
defendants themselves recognize that the word ‘‘ boycott’ is 
appropriate. 

The chief scene of the events arising in the action is Coventry 
and the surrounding area. The main facts of the case centre 
around the Coventry Provident Dispensary. This institution 
was founded some eighty years ago but was not registered as a 
Friendly Society till 1908. The original circumstances of its 
creation are not material. The substance of the dispensary 
scheme consisted in small periodical payments by various 
manual workers in order to secure as a result of their combined 
payments the services of certain doctors in respect of medical 
attendance needed by the members of the dispensary and their 
families. In its very early days the dispensary may perhaps 
have been partly charitable so far as the doctors were con- 
cerned. Butthe membership grew rapidly. Its income became 
steadily larger until the institution me fully self-support- 
ing, and the total of the periodical payments by the members 
enabled ample remuneration to be given to the medical men 
who were engaged as dispensary doctors. The growth of the 
dispensary is shown by the fact that in the year 1906 it possessed 
a membership of about 20,000. The annual payment of each 
member in that year amounted to about 4s., so that the total 
income was about £4,000. A substantial portion of that income 
was spent upon the supply of drugs, the services of skilled dis- 
pesenn and assistant dispensers at substantial salaries and the 

ike; a portion was also spent on management expenses. The 
balance was divided in certain proportions amongst the dis- 
pensary doctors. In 1906 those gentlemen were seven in 
number, and they divided well over £2,000. Each doctor was 
free to engage in private practice. He possessed the amplest 
leisure, and the majority of the seven made substantial 

incomes by their private work. I have taken the year 1906 
because the dispensary was then in the fullness of its success. 
Its career had been one of undisputed beneficence to a great 
body of workers. It was admirably managed, and it had 
received the full support of the public men of the city. But 
in that year the Coventry doctors began to murmur. A year or 
two earlier the defendant Association had commenced a protest 
against the impairment of profitable private practice by the 
existence of what is called contract practice, and against the 
diminution of the possibilities of fee-earning by medical men 
by reason of the provision through medical services by clubs, 
friendly societies, and provident dispensaries to their members 
through salaried practitioners. Hence the medical officers of 
the dispensary in 1906 commenced an agitation. 

Three main poimts formed the basis of their complaints. I 
state them separately : 

. First, that the dispensary collector (the official who collected 
the periodical contributions of the members) was paid by com- 
mission instead of salary. The gist of this complaint lay in 
the suggestion that a man who is paid by commission is apt to 
vigorously canvass in order to increase the membership and 
thereby to increase the total sum upon which the commission 
is paid. Inasmuch as canvassing is condemned by the General 
Medical Council, I think that this point possessed substance at 
the time. But when this ground of complaint was presented 
to the governing committee of the dispensary it was at once 
arranged that the collector’s remuneration should be by salary 
and not by commission, and from the year 1906 onward the 
collector received a salary only. ence this ground of 
complaint ceased to exist. 

Secondly, the question of lay control arose. The constitu- 
tion of the dispensary in 1906 is shown by the printed rules. It 
was essentially democratic. The dispensary was controlled by 
a general committee, called the committee of management. 
This committee consisted of twenty-four elected members (all 
elected at the annual general meeting) and of certain ex officio 
members—namely, the secretary and all the medical officers. 
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The medical officers were of course in a minority. The rules 
provided moreover in substance that in dispensary matters the 
medical officers should constitute a medical committee; and 
should have the responsible management of the dispensing 
department‘subject to the general control of the committee of 
management. But the medical officers claimed in 1906 and 
later a general and absolute control over the whole affairs of 
the dispensary. To this the dispensary members gave a 
refusal, for the funds were provided by the members; the 
organization was theirs, it existed for their benefit, it had 
grown by their subscriptions. To yield the full control to their 
medical officers would obviously shatter the scheme and sub- 
stance of the dispensary organization. 

Thirdly, the question of a wage limit arose. [His Lordship 
dealt with the , mere of a wage limit of £2 for members of the 
dispensary, and said that the instances in which members con- 
tinued to use the me acre? t in spite of improved financial posi- 
tion were only isolated. Having pointed out that the manage- 
ment of the dispensary were willing to take any requisite steps 
for. checking an abuse of dispensary membership, he went on :} 

Upon the above main: points the dispensary doctors met the 
representatives of the dispensary, and’ many conferences took 
place. The dispensary authorities recognized, as I have said, 
the criticisms of the doctors as to the first point—that of pay- 
ment of the collector—and they promptly changed the method 
of remuneration. But they refused to renounce the control of 
their own institution, although recognizing the privilege of the 
doctors to deal with medical and allied questions. They de- 
clined, moreover, to admit that the absence of a retrospective 
wage limit led to the abuses alleged. They took the view (and 
in my opinion they were substantially right) that instances of 
abuse were isolated only. 

The refusal of the committee to yield to demands which they 
deemed unfounded led to acute feeling on the part of many 
Coventry doctors, and the climax was reached in the resigna- 
tion, in the spring of 1907, of five of the seven dispensary 
medical men. Their names are Dr. Pickup, a defendant in this 
action, Dr. Hurd, Dr. Heald, and Dr. Arch. ‘The other two of 
the seven doctors remained. Dr. Pickup, one of the defendants 
to the action; had been on the dispensary staff from 1882 until 
his resignation in 1907. Sosoonas the five gentlemen tendered 
tieir resignation in the early part of 1907, and before they had 
ceased to act as medical officers, they canvassed their dis- 
peusary patients in order to induce them to become members 
of another medical service then founded by those doctors and 
called ‘*‘The New Dispensary.’’ It is not necessary to consider 
the legality of this action. The nature of the canvassing is 
best indicated by the circular distributed on behalf of the 
doctors to their dispensary patients. It appears at page 99 
of the correspondence. This canvassing campaign has been 
described by the secretary of the defendant Association as 
the heaviest blow which could be directed against the dis- 
pensary. As a result of the canvassing the Coventry Dis- 
pensary lost to the New Dispensary between 6,000 and 7,000 
members (in spite of an explanatory circular of the dispensary 
committee), and the New Dispensary, which was run by 
Drs. Pickup, Hurd, Fenton, and Arch under their own control, 
gained a substantial and immediate pecuniary success. ‘The 
resignation of the five doctors did not, however, defeat the 
Coventry Dispensary. They at once sought for other medical 
assistance, and on June 25th, 1907, Dr. Burke, one of the 
plaintiffs, together with Dr. Ellis and Dr. Langley, joine1 the 
staff. With respect to these two latter gentlemen, it will 
suffice to say that they sustained the pressure of the defendants 
till the middle of 1912, when they yielded to it and resigned 
their posts. 

fhe appointment of Dr. Burke in 1907 marked the com- 
meucement of the boycott. It is necessary to deal with the 
facts as from that year, for, although they are prior to the 
period mentioned in the statement of claim, they indicate the 
procedure adopted, the motive and objects which. underlay it, 
and the results effected. The boycott then carried out was 
continuously maintained in all succeeding years. The boycott 
of Dr. Holmes and Dr. Pratt commenced on similar lines in 
1912, when they also joined the dispensary staff. 

In order to appreciate the significance of the defendants’ 
methods it is necessary to consider the constitution and the 
actual working of the British Medical Association. They possess 
the usual Memorandum and Articles of Association and a sub- 
stantial. body of by-laws. The Memorandum states the follow- 
ing as the primary object of the Association. ‘‘'To promote 
the medical and allied sciences, and to maintain the honour and 
interests of the medical profession.’’ The second Article of 
Association age ge that any registered medical practitioner 

shall be eligible for membership. The ninth Article provides 
that a member may be expelled by the Council of the Associa- 
tion on the ground that his conduct is detrimental to the honour 
and interests of the medical profession or the Association, or 
calculated to bring the profession into disrepute, or on the 
ground that the member has wilfully and consistently refused 
to comply with the regulations of the Association or the rules 
of the Division or Branch of which-he may be a member. The 
tenth Article provides for due inquiry prior to expulsion, and 
further provides that no person shall be capable of. effectively 
resigning his membership when his conduct is under investiga- 
tion. The eleventh Article provides that the members of the 
Association shall be formed into separate loca! bodies styled 
Divisions and Branches. Each Division has a local geographical 
area, and a branch consists either of an important Division or a 
#roup of Divisions. {Having described: the-constitution of the 


Divisions and Branches. his Lordship went on:} 4 


In 1903 Coventry had become an autonomous Diy; 
pursuant to an order of the Council under Article 19, 
majority of practitioners in the district happened to 
members of the British Medical Association. The nearest 
most. important adjacent Branch was Birmingham, but vane 
other adjacent Branches and: Divisions existed in the: Midling 
Counties. 

I must refer to certain rules of the defendants which: are. 
direct importance in the present case. In the year 1904 te 
defendant Association published what were called. * modd 
rules” for a Division. They dealt with such matters ag eg. 
tract practice, appointments under existing contracts, yy to.” 
fessional conduct of members, refusal of professional recogniti ty 
and the like. Each Division was free to adopt those ruler of 
not as it wished. The Coventry Division met in Novem * 
1904, to consider.such rules. In substance, all the model Tuleg. 
were adopted with slight variations. They became the rules ot 
the Division. It.is desirable to set out Rules F” and “q» 


full, 

Rule member of the Division shall, except 
circumstances of great urgency, meet in consultation, or 
any professional relations with a medical ar who shalj 
have been declared:by a.resolution of the Division, if a. membes 
to bave broken the rules of the Division as to professiong}. 
conduct, or, if not a member, to have acted (after due notigg pe 
hereinafter provided) in contravention of the said rules, or Who, 
whether a member of the Division or not, shall haye : 
declared by the Division to have been deemed guilty of conduygy 
detrimental to the honour and interests of the profession g& 
calculated to bring the profession into disrepute. Due NOtigg’ 
to a non-member for the purpose of this rule shall be constrygg 
to mean one month’s notice of any resolution—that, ig, y 
resolution passed by the Division.” 

Rule “ G.’*+‘‘ If in circumstances of great urgency a member 
of the Division shall meet professionally a medical practitiong, 
whom, under Rule ‘F,’ he could not meet except in. gue 
circumstances, he should at once report the fact with a 
explanation of the said circumstances to the secretary, why 
shall forthwith report the whole matter to the Ethical Com 
mittee of the Division. If the Ethical Committee shall in 
instance not be satisfied that the circumstances were of 
urgency as to justify such action, it shall be the duty ofthe 
Committee to inquire further into the matter and to report iy 
the Division whether, in the opinion of the Committe, 
Rule ‘ F’ has been broken by the member concerned.” a 

Ineed not point out the menacing possibilities of the aboyg 
rules when wielded by the requisite majority of a local anton. 
mous Division against an individual or a small minority... The 
vagueness or breadth of the rules when considered in the light 
of the powers of each Division (if supported by the head; body 
are significant. They form a potent basis for the employmen 
of the boycott, and were so intended. But the above schema, 
though itself a powerful instrument, was given a further and 
most effective extension. General medical practitioners. 
course find it essential to secure in many cases the opinion ofq 
second practitioner, or the services of a consultant or specialish, 
Unless such assistance can be obtained the medical manmus§ 
either refuse or give up (as the case may be) any patient im 
respect of whom a second opinion or further assistance ig or 
may be required. Such a deprivation is admittedly disastrony 
to private practice, and in fact it inflicted great injury 
each of the plaintiffs. Coventry lies within easy reach of Bir 
mingham, where a large body of able consultants and specialists 
have their chambers, and of other large towns such as Leicester, 
Northampton, and Nottingham, where consultants and speciak 
ists are also to be found. ‘lhe extension of the boycott scheme 
was effected by what is known as Rule “ Z”’ or Rule 26; ‘Thig 
was promulgated as a model rule by the British Medical Ass 
ciation in 1906. It was adopted by the Coventry Division iy 
January, 1997. It is as follows: : 

‘*(a) In every case in which the Division shall, after due 
inquiry in accordance with the rules thereof, have passed # 
resolution declaring that in the opinion of the Division the 
conduct of any medical practitioner or practitioners, whethet 
by contravention of the rules of the Division or otherwise; ig 
detrimental to the hononr and interests of the medical pre 
fession, it shall be the duty of the Executive Committee of; the 
Division to submit a report of the whole of the facts of. eaelt 
particular case to the Central Ethical Committee of the Ass 
ciation, and, subject to the approval of the Committee; or,it 
the opinion.of the said Committee be adverse, subject to the 
approval of a three-fourths majority of those present: and 
voting in a special meeting of the Division convened to considei 
the comments of the Ethical Committee, to cause such resol 
tion to be brought directly to the knowledge of every membet 
of the Division by means of a notice in the following form, 
which notice it shall be the duty of the honorary secretarya@ 
the Division to authenticate with his signature.’’ The formil 
as follows: ‘‘ British Medical Association, —— Division. Privalé 
and Confidential. Notice. In pursuance of Rule ‘Z.@ 
the —— Division, notice is hereby given by the Exe 
Committee of the said Division that.at a general meeting: 
on the —— day of ——, a resolution in:the following terms wal 
duly passed: That, in the opinion of the Division, the condut| 
of Doctor —— is detrimental to the honour and interest of tht 
Medical Profession.” 

‘*(b) In any case in which the Division shall at the timeof@ 


subsequently to the adoption of a-resolution of the nature com 
templated. by paragraph (a) of this rule have also resolved: 

in the opinion of the Division. it is desirable that such. resol 
tion shall be brought officially to the notice of any specified) 
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— 
icin or Branch of the Association, it shall be the duty of 
Diver ecutive Committee of the Division to submit to the 
ie tral Ethical Committee a statement of this fact and of the 
i for which such notification is desired, and, subject to 
reason val of the said Ethical Committee, to cause a copy of 
ihe yesolution to:be transmitted by the honorary secretary 
the Division or Branch to the honorary secretary of the 
of ot Branch 80 
THe object of Rule “‘G”’ was, of course, to render the boycott 


ighbouring Branch or Division from which the con- 
erety ee ctitioner might desire any professional assistance or 
rofessional recognition. 
¢ may be well to state here that each Division and Branch 
orked in close co-operation with the head authorities of the 
writis) Medical Association; secondly, that every action of the 
Coventry Division and its officials was either instigated or fully 
tioned: by and powerfully supported by such authorities. 
Dr. Burke became a registered medical man in 1896. He held 
‘time to time various public appointments. His profes- 
gional career Was free from stigma. In May, 1907, he was 
inted a medical officer to the dispensary. Thereupon he 
eeeived, on - 26th, 1907, from the chairman of the Coventry 
Division, Dr hite, a letter indicating in clear terms the 
intended application of the boycott. Dr. Burke had become a 
member of the defendant Association in 1903, when he was 
tising at Wolverhampton. But in spite of Dr. White’s 
Piter he decided to take up his appointment, and accordingly, 
jn June, 1907, he came from another district to reside in 
Coventry with his wife and family, and began his duties as 
medical officer of the dispensary. On June 20th, 1907, the 
Coventry Division passed a resolution condemning the conduct 
of Dr. Burke in accepting the post. On July 16th, 1907, the 
foveatry Division passed a resolution which declared in sub- 
ance that Dr. Burke had violated the rules and resolu- 
tions of the Division (of which he had automatically become 
y member in taking up residence in Coventry) by becoming 
, medical officer of the dispensary. On July 20th, 1907, 
this resolution was communicated to Dr. Burke, and he was 
invited to explain his position. So far as I can see, the only 
“nlesand resolutions’? which Dr. Burke was alleged to have 
broken was a somewhat ambiguous resolution of the Coventry 
Division, passed on April 3rd, 1906, amounting in substance 
to a declaration that no member of the Division should 
yssociate himself or continue to be associated with the Coventry 
Dispensary. On April 29th, 1907, Dr. Burke replied that he was 
uite satisfied with his position, both professionally and socially. 
ie was then summoned to attends meeting at the house of Dr. 
Pickup. He did so, and stated that he saw no ground for 
thinking that the.post was one which he could not properly 


obstinate he would be expelled from the Association. The only 
charge against him was that he held the appointment of medical 
officer to the Coventry Dispensary. On August 20th, 1907, the 
Executive Committee of the Coventry Division unanimously 
decided to ostracize Dr. Burke ‘‘and to make the ostracism as 
complete as possible.” On September Jrd, 1907, the Coventry 
Division recommended the Council of the Association, to expel 
Pr. Burke, on the ground that he had broken the rules and 
regulations of the Division by holding the above post and that 
such conduct was detrimental to the honour and interests of 
the medical profession. On September 4th, 1907, the Coventry 
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Division communicated this resolution to the Birmingham 
Branch. In their letter of September 4th, 1907, to such Branch, 
the Coventry Division used these significant words: ‘‘ We are 
having a great fight here in Coventry and wish to strain every 
nerve to make the position of these men,” that is, Dr. Burke 
and others, ‘‘as unpleasant as possible.’”” On December 18th, 
197, the General Secretary of the defendant Association cited 
Dr. Burke to appear before the Central Ethical Committee to 
show cause against his proposed expulsion on the ground that 
he had accpted the post in question whereby (as was alleged) he 
had ‘broken the rules of the Coventry Division and had acted in 
a manner detrimental to the honour and interests of the 
medical profession. On February 13th, 1908, he was ex- 
pelled from the defendant Association upon the grounds 
just indicated. Thereupon the Coventry Division at once 
consulted the head authorities as to the circulation of notices 
under Rule Z. They pointed out that they particularly desired 
tonotify the Birmingham consultants as soon as possible. On 
April 7th, 1908, the Coventry Division wrote to the head 
quarters a pregnant letter stating again that they desired to 
bring before the notice of all consultants in Birmingham the 
fact that ‘‘the present medical officers of the®Coventry Dis- 
pensary have been condemned in every possible way by the 
Association.”” The letter proceeded : ‘‘ It seemed to us a great 
thing to be able to assure the public that no consultant could 
be obtained from Birmingham, and although Dr. Burke has 
boasted that he has obtained one, still, when challenged, he bas 
lever given any name, and I have he after proof that 
consultants have refused to come. It is open to them, 
the consultants, to say that they do not know who the 
Coventry Dispensary medical officers are, and this we wish to 
obviate by notice under Rule Z. We also thought we could 
vent consultants or medical practitioners coming from 
ington, Northampton, and Nuneaton if we let them know 
Officially the position, especially as these three had passed a 
oma endorsing our actions also, or at least two of them 
ve. 

“I-must call attention to the scheme of widely extended 
Coercive action indicated by the above letter, not only with 


‘ + only in the immediate Division itself, but also in — 


hold, He was warned by the chairman that if he remained. 


respect to consultants and. other but also with 
respect to those members of the public who might need medical . 
attendance and feel disposed to invite the services of the dis- 
pensary doctors. The British Medical Association duly supplie 
the necessary forms of notice to the Coventry Division, and 
thereupon Rule Z was put into effective operation, uot only.as | 
to Coventry, but also with respect to Birmingham, Nuneaton, 
Tamworth, Leicester, Northampton, Nottingham, Leamington, . 
and York. London experts, it was pointed out, were beyo 
the financial range of the ordinary Coventry patients. In sub- 
stance, all the members of these Branches and Divisions were 
informed that the conduct of Dr. Burke in accepting the . 
appointment of medical officer of the Coventry Dispensary was - 
detrimental to the honour and interests of the medical profession, 
and the secretary and members of each Branch oan Division 
were requested to take such steps as would ensure. the effective - 
support of such Branch and Division in the baycott.of Dr. 
Burke. It is clear upon the documents that the Birmingham , 
Branch, in order to meet a difficulty in its. then rules, 
was instigated by Dr. Whitaker, the Secretary of the defendant . 
Association, to pass a resolution expressly declaring that the 
conduct of Dr. Burke was detrimental to the honour and. 
interests of the medical profession. Now it is not disputed . 
that in each of the above-named Brauches and Divisions there 
existed the Rules ‘‘ F” and ‘‘G,” which I have here previously | 
set out, and also Rule “ It is admitted by the defendants - 
that the effect of such rules and of the scheme and practice 
I have indicated (together with necessary resolutions passed 
by the Branches and Divisions.in question) was to render it a 
breach of duty and a violation of the rules for any medical man - 
in any of such Branches or Divisions (if a member of the . 
British Medical Association) to meet Dr. Burke in consultation 
or to give him any professional recognition. To so act would, 
as the defendants state, expose him to a charge of acting against 
the honour and interests of the medical profession, and, 
secondly, to the risk and perhaps certainty of expulsion. The 
same result would follow also in respect-of any medical man 
in any of such Divisions or Branches, although not a member 
of the British Medical Association, who ventured to meet 
Dr. Burke. Both classes of practitioners were ex to the. 
risk of a condemnatory resolution, and secondly, the grave 
humiliating peril of being boycotted themselves. It is not 
really disputed that the boycott of Dr. Burke was effectively 
enforced by the fear of every medical man, not only in the 
Coventry Division, but also in the surrounding Divisions and 
Branches, that if he recognized Dr. Burke as a fellow. 
practitioner, he himself would fall under the doom of ostracism 
and ruin. The threat of professional ruin may well be a cogent 
instrument of coercion. The object throughout of notifying 
neighbouring Divisions was to make the boycott effective. 
Prior to the boycott, in 1907, doctors-of the Coventry Dis- 
pensary had obtained in full measure the consultative assist-_ 
ance and advice of other medical men in Coventry and the 
surrounding Divisions. 

I have thus indicated broad features of the scheme by which 
the boycott of Dr. Burke was effected. The notices sent out 
under Rule Z became known to every medical man in Coventry 
and the surrounding regions. The very extent of their publica- 
tion (together with the admittedly widespread notoriety of the 
Coventry dispute) must have rendered the effect of the notices 
known to many members of the public. The ‘plan of cam-. 
paign’’ (I use the defendants’ own phrase) had been carefully 
outlined in advance. It was carried out with merciless rigour; 
nor was its effect the less by reason of the professional position 
and energies of those who, either as leaders or active militants, 
took part in the scheme of operations. The boycott and the 
resulting acts were continued against Dr. Burke from the time 
of his appointment up to and well beyond the date of the writ. 
The Association and each of the defendants were vigorously en- 
gaged in it; their co-operation was active and unceasing. The 
defendant Association admittedly knew and 7 roved of all 
that was done. The design was common to all. Their aim. 
never wavered. They strained every nerve to make the position 
of Dr. Burke ‘“‘as unpleasant as possible.’? These, as I have 
already pointed out, are the very words which eppear in the 
letter of September 4th, 1907, from Dr. Horton to the Secretary 
of the Birmingham Branch. The boycott was not merely pro- 
fessional but social. The humiliation and the bitterness of the 
campaign fell not only on the dispensary doctors but upon 
their wives and families. Both the doctors and the members of, 
their families were ignored at.all times and on every occasion, 
and were deliberately treated as professional and social out- 
casts. One of the chief objects of the boycott was to punish 
the doctors who had accepted positions at the Coventry 
Dispensary. ; 

I may here refer to an incident with regard to Dr. Pratt 
which illustrates the feeling which prevailed in the minds of 
the doctors throughout the whole period against. all the dis- 
pensary doctors. [His Lordship here referred to what took place 
at an interview between Dr. Pratt and Dr. Kenderdine, at which 
the latter was alleged to have made the following statement: 
“Tf vou take on the post, even for-a period of three-months, 
you will not only be boycotted for that three months, but-if you: 
go to any other town you will be boycotted there, and if-you 
go to the ends of the earth still the British Medical Association 
is everywhere and they will find you. Even if you go to 
Australia or South Africa you will find the British Medicat 
Association.”] His Lordship continued: I-am satisfied -that 

what be said represents in substance the views of the British 
Medical Association and their participauts.in the scheme of 
ostracism laid before me at the trial. 
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were present. 
letter was read from Mr. Gilbert Barling, 
expressing his regret that the Branch or its Division were 
not prepared to give a definite subsidy to Dr. McVeagh, and 
stating that he was prepared to give five gnineas or more to any 
fund that could be raised for the before-mentioned object, as he 
could not cut Dr. McVeagh professionally after a friendship of 
many years’ standing, but that he was writing to the other 
members of the dispensary staff to say that he regretted he 
could not meet them. This matter was fully discussed, and it 
was generally agreed that although the difticulty mentioned by 
Mr. Barling was felt even more by local medical men, some of 
whom had had a longer friendship with Dr. McVeagh than even 
Mr. Barling himself, still it was impossible to make any excep- 
tion for the sake of sentiment, and it was proposed by Dr. 
Snell, seconded by Dr. Moore, that the secretary be requested 
to write to Mr. Barling, pointing out their feelings in the 
matter, and drawing attention to the stringency of the Bradford 
rules adopted by the Division and also by the Birmingham 
Central Division, which would place Mr. Barling himself in the 
same position as Dr. McVeagh if the former carried out his 
written decision to meet Dr. McVeagh in consultation. This 
was carried nemine contradicente.’”’ It is scarcely necessary to say 
that the surgeon did not meet Dr. McVeagh thereafter, nor did 
he at any time meet Dr. Burke or the other dispensary doctors. 
The above minute illustrates, in my opinion, the striking 
general and actual coercive operation and the directly intimi- 
datory character of the defendants’ boycotting campaign as 
carried out in practice. ah 

I may also incidentally mention the references in_ the 
defendants’ minutes of February 7th, 1908, and April 28th, 1908, 
to Mr. Jordan Lloyd, also a well-known Birmingham surgeon. 
lt will suffice to give the following brief extract from the 
minute of April 28th, 1908: ‘‘ A letter from Mr. Jordan Lloyd 
was read which enclosed Mr. Burke’s card; Mr. Lloyd stating 
that he ignored Mr. Burke in the matter. The secretary was 
asked to write to Mr. Lloyd asking him also when seeing 
Dr. Burke’s patients or those of any other members of the 
Coventry Dispensary to explain to the patient that he should 
ignore his doctor and his reasons for sodoing.’”’? I presume that 
this refers to an attendance by Mr. Lloyd on a case of great 
urgency within Rule ‘ F.”? Medical attendance was, of course, 
refused by the personal defendants and their colleagues to Dr. 
Burke, his wife and family. As appears by another minute of 
November 18th, 1908, the means employed by the defendants 
may be briefly indicated by this incident in connexion with Dr. 
Suckling. He isa doctor of medicine, a consulting physician 
at Birmingham, and an honorary consulting physician td a 
well known hospital in that city. When the Division heard of 
the consultation between Dr. Suckling and Dr. Burke they 
at once wrote to the defendant Association. Thereupon Dr. 
Suckling, who was not a member of the defendant Association, 
received a warning letter. The letter has been lost, but its 
menacing character may be gathered from Dr. Suckling’s letter 
to Dr. Burke of December 14th, 1908. It apparently led Dr. 
Suckling to abstain from further meeting Dr. Burke. The 
years moved on. Dr. Suckling joined the defendant Associa- 
tion. Then in February, 1914, he again met Dr. Burke in con- 
sultation with respect to a patient suffering from a critical ill- 


ness. The patient was at death’s door. It was,as Dr. Suckling” 


said, ‘‘a dying case.” Thereupon Dr. Suckling was sum- 
moned to attend a meeting of the Birmingham Branch on Feb- 
ruary 25th, 1914. Itis clear that before the meeting at which 
Dr. Suckling was to give his explanation a representative of the 
Coventry Division saw a representative of the Birmingham 
Branch and informed the ‘latter that the Coventry Division 
would not be satisfied with a mere formal acceptance of Dr. 
Suckling’s explanation. Dr. Suckling wrote declining to attend 
the inquiry, and stating that the patient had been gravely ill. 
He also tendered his resignation of the British Medical Associa- 
tion. This was refused pending an inquiry into his conduct. 
It is worth while reading in full the letter he wrote to the 
Birmingham Branch : 


“From Dr. Suckling to the Secretary, Central Division, 
Birmingham Branch, February 20th, 1914. Mr. Ward yesterday 
casually mentioned that I had not reported the diagnosis of the 
case I saw with Dr. Burke. It is a case of pneumonia. Why 
have I not had the ethical rules about the Coventry affair? Js 
ita trap? The position seems to be this: ‘We will punish 
these dispensary men, and our consultants and specialists shall 
not meet them, but we must save our faces in the eyes of the 
public, and let them have consultations in urgent cases, but.we 
will harass and intimidate any consultant ‘vyho. meets them 
even then ’—a very nice and gentlemanly thing to do. NowI 
am going to put the matter before the public through the Jay 
press. I have put my case in the hands of Messrs. Shakespeare 
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and the authors of which ought to have been punished long ail 
It needs another Charles Reade to deal with medical ¢ ac 
This letter, if necessary, will be published.” cruelty, 


Dr. Suckling’s letter does not present an incorrect view 
defendants’ intention and procedure. 

The coercive measures of the defendants upon the dentists 
Coventry was, I think, equally pronounced. The following 
an extract from Dr. Burke’s evidence: A 
“ Q, Dia the dentists of Coventry decline to work with yous 


es. 
Or to meet you ?—A. Yes. 
““Q. When it was a question whether a patient should jy 
treated under gas did the dentists decline to meet you?—A, y, 
“Q. Did that apply to all dentists ?—A. Yes.” 
The refusal by the dentists to meet Dr. Burke is amply ex, 
lained, I think, by reference to the defendants’ minutes ¢ 
ctober 30th, 1908, and November 19th, 1908. The adjacent 
dentists were invited to meet the defendants, including Dy. 
Lowe, and Orton. The exact conversations whiek took: 
place have not been revealed, but the result is shown by thy 
subsequent refusal of any dentist to meet Dr. Burke, 
methods employed can only be inferred from the last thes 
lines appearing in the defendants’ minutes of November i. 
1908. Apparently Mr. Capes, one of the dentists, had desired jg 
retain his liberty of action. The said three lines of the minny 
are as follows: ‘‘ Dr. Lowman proposed that the secretary by 
requested to write to the secretary of the Dudley Divigig, 
British Medical Association, to request him to bring pressure fg, 
bear upon Mr. Capes.’’ I infer that the pressure was duly; 
exerted, for Dr. Burke was unable to secure thenceforward th 
assistance of any dentist. 
The defendants sought to apply the boycotting scheme algo, 
to nurses as well as consultants and dentists. Fortunately for 
himself, however, Dr. Burke was able to make such arrange. 
ments as sufficed to procure him such nurses as he needed, 
The efforts and objects of the defendants are, however, ind. 
cated by the two following extracts from the minutes of the 
Coventry Division of the defendant Association. The first jg 
a minute dated August 28th, 1907, of a meeting at which, intg 
alios, the defendants Drs. Pickup and Orton were present. Itig 
as follows: ‘‘The Committee recommends that the Division 
resolve that if nurses are supplied to the Provident Dig 
pensary staff the members of the Division will get nurse 
elsewhere.”? Thesecond is a minute dated September 3rd, 19}, 
of a full and special meeting of the Division. The defendant, 
‘Dr. Pickup and Dr. Orton, were present at the meeting. The 
minute is as follows: ‘‘The Secretary read a recommendation, 
to the Committee re supply of nurses from the Coventry Inst. 
tution to the Coventry Provident Dispensary medical officers, 
It was proposed by Dr. Arch and seconded by Dr. Davidson that 
‘The Division hereby resolves that if nurses are supplied from, 
the Coventry Nursing Institute to the medical staff of the 
Coventry Provident Dispensary the medical men of the Division 
will procure any nurses they may require elsewhere.’ Carried 
-unanimously.’’ 
_ I need mention only two other matters to illustrate the 
operation of the boycott. The first is the hospital incident, 
It is the usual and indeed the almost unvarying practice in 
hospitals that a doctor whose patient has been received at 
a hospital should be allowed to see that patient at suitable 
hours. In 1911 Dr. Burke went to the Coventry and Warwick 
Hospital to visit one of his patients there. He entered the 
building and proceeded towards the ward. Thereupon he was’ 
in substance ordered off the premises by the house sun in, 
charge. During the occurrence of this incident Dr. ley, 
who had taken an active part in the boycotting scheme, was 
present at the hospital. saad 
The second incident relates to Dr. Kenderdine, who. has 
already been referred to in this judgement, who took an actiya, 
part in the boycott. In December, 1913, the wife of John Bushy 
was very ill. Both Mr. Busby and his wife were membersd 
the Coventry Dispensary. Dr. Burke had been attending Mm 
Busby, but was himself seriously unwell at that time. Hence 
Mr. Busby desired the services of another doctor. Dr. Low 
one of the defendants, would not attend because Dr. Burke hat 
been giving medical attention to the sick woman. At last Mn 
Busby saw Dr. Kenderdine, and told him that his wife wai 
gravely ill. Upon hearing that'Dr. Burke had been attending 
her, Dr. Kendegdine refused to come until Mr. and Mrs. Bust 
had resigned their membership of the dispensary and renoun 
Dr. Burke as their medical man. Mr. Busby replied that 
his wife was then lying unconscious on her bed and medical ai 
was imperative, he was forced to yield to Dr. Kenderdineg 
demand. Thereupon Mr. Busby went back to the bedroom of bis 
wife, and there began to write a letter of resignation from thé 
dispensary for his wife and himself. Dr. Kenderdine followed 
him in a few moments tothe house. He entered the bedroom 
of Mrs. Busby; she still lay unconscious on her bed. Befort 
attending to Mrs. Busby Dr. Kenderdine waited until the letiet 
of resignation was finished. He then picked up the letter, read 
it, and saw that the resignation from the dispensary and the 
renunciation of Dr. Burke was made by Mr. Busby and B 
wife. Then, but not. till then, did he go to the bedside to giv® 
medical attendance to Mrs, Busby. But the hand of death W 
already upon her. She expired the next day and the boycds 
ceased to affect her. Such is an outline of the facts.as.@ 
Dr. Burke. 


After hearing the whole of the evidence in the case, I think 
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56 THE COVENTRY CASE. I oct. 
i oy The character of the threats involved in the defendants’ Nh I can 
a notices may be illustrated by an incident with respect to Dr. | and they will take prompt measures to deal with any libele w > | pr. Pre 
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THE COVENTRY CASE. 


I can deal briefly with the facts as to Dr. Holmes and 
pratt. In all essential features the cases of those two 
ntlemen are admittedly one with the case of Dr. Burke. The 
ference is in detail and dates only. Dr. Holmes is a 
elor of Medicine of Edinburgh University. His profes- 
reputation is unsullied save as to the charge suggested 
the defendants that he was guilty of offence in becoming a 


by ical officer of the Coventry Dispensary. He has never been 


mber of the British Medical Association. In May, 1912, 

. was appointed a medical officer to the Coventry Dispensary, 
he came from another a of the country to take up 
duties. On June 10th, 1912, he received the following 
Jeter from the secretary of the Coventry Division: ‘Private 
and confidential. I am directed by the Committee of the 
Coventry Division to inform you that the Coventry Dis- 
ry, to which I hear that you have been appointed, 
peen banned by the British Medical Association for 

t five years for the following reason: The dispensar 

was, and still is, carried on in a manner injurious and detri- 
sntal to the honour and dignity of the profession. The boycott 
been consistently and successfully enforced ; the medical 
cers have not been met by a consultant in Birmingham, nor 
goknowledged by any doctor practising in Coventry. Imay say 
that you will undoubtedly meet with the same treatment on 
your taking up the appointment. The same action was taken 
with regard to the other officers in accordance with Rule Z of 
the Ethical Rules of the British Medical Association.” This 
letter- was not answered by Dr. Holmes. He had never 
roved of or desired to the defendant Association. He 

ai, moreover, formed a clear opinion that there was nothing 
jn the constitution of the dispensary which was derogatory 
to the honour of a medical man who became a member of 
the staff. The members of the Coventry Division met on 
December 10th, 1912. At this meeting the defendants Dr. 
Orton, Dr. Pickup, and Dr. Lowman were present with 
others. Dr. Kenderdine was also present. ‘The meeting 
a resolution condemning Dr. Holmes for becoming a 
medical officer of the Coventry Dispensary, and declaring that 
his conduct was detrimental to the honour and interests of 
the medical profession. They also decided, subject to the 
approval of the Central Ethical Committee of the defendant 
Association, to put in force Rule Z with respect to Coventry, 
Birmingham, and all the neighbouring Divisions. This 
approval was duly given on March 7th, 1913. Thereupon a 
notice was, I infer, circulated in all such Divisions in the form 
[have already set out and stating in substance that the conduct 
of Dr. Holmes had been detrimental to the honour and interests 
of the medical profession. The defendants admitted that all 
the plaintiffs were treated alike. No request whatever was 
made to Dr. Holmes to attend any meetings of the Coventry 
Division of the defendant Association to present his case or to 
indicate his views as to the then existing constitution and 
working of the Coventry Dispensary. He was condemned 
without a hearing. He was declared an outcast without a 
shadow of notice from the tribunal which uttered the decree of 
his professional ruin. The boycott fell upon him and his 
family as heavily as on Dr. Burke. He was treated as one 
beyond the pale of professional or social recognition. His 
testimony in the witness-box shows clearly he keenly felt and 
bitterly resented the pressure and humiliation of the continued 
ostracism. ‘The results were substantially the same in his 
case as in the case of Dr. Burke. All the dispensary doctors 


admittedly stood in the same position. 

As to Dr. Pratt, the facts are briefly as follows: In May of 
1912 he was appointed conjointly with Dr. Holmes as medical 
officer to the Coventry Dispensary. He came from another 
part of the country to take up his duties. I have already re- 
erred to the interview between Dr. Kenderdine and Dr. Pratt 
when outlining the facts as to Dr. Burke. On May 3lst, 1912, 
hereceived a written threat couched in the same terms as the 
letter to Dr. Holmes which I have already set out. He was 
condemned by the same resolution on December 10th, 1912, 
which had inflicted condemnation on Dr. Holmes. He was 
recommended for expulsion by the Coventry Division. He 
sought to resign his membership of the defendant Association ; 
his resignation was refused. He presented to the defendant 
Association his view that the position of a medical officer of the 
dispensary was in no way inconsistent with the honour and 
interests of the medical profession. His explanations were 
tejected. He was then expelled from the defendant Associa- 
tion. It is of interest to mention that when Dr. Pratt 
appeared before the Central Ethical Committee in London 
just prior to his expulsion the chairman of that Committee 
suggested that the medical officers co the Coventry Dis- 
pensary were “ sweated.’? Dr. Pratt asked: ‘‘ How are they 
sweated ? I finish my work, as a rule, at 1 o’clock each day 
apart from two evenings a week. My remuneration, moreover, 
works out at over £600a year. In what way are we sweated ?’’ 
To this question the Committee returned no answer. Each of 
the three plaintiffs, I may say, received about £600 a year from 
the dispensary. The effect of the condemnation and the expul- 
sion was the same with Dr. Pratt as with the other two plaintiffs. 
Rule Z was put into operation against him. The notices there- 
under were Girentatet in Coventry and the surrounding Divi- 
sions. He became an outcast. He suffered the same injury; 
he endured the same humiliation. The boycott and the threats 
were as effective in his case as in the other cases. It is admitted 
that the defendants desired to inflict upon him professional 
ruin, The policy and objects of the defendants, as I have said, 
were the same with respect to each plaintiff. ae 
Thave thus outlined the main features of the case with respect 


to the claim for conspiracy. In substance the facts are not dis- 
Seapaet It may be as well to state, however, that I fully accept 

he evidence given by and on behalf of the plaintiffs. The docu- 
ments I have referred to and the incidents I have mentioned 
need no elaboration—they speak for themselves. 

Incidental details of the case need not be set forth. 

Iam satisfied that the notices circulated by the defendants in 
Coventry were intended to and did in fact operate coercively. 
They were more than warnings. They were threats and were 
meant to be threats. Behind them loomed the power of the 
defendant Association and the whole machinery of the boycott 
scheme. They were emphasized by the ‘‘ Black List” pub- 
lished each week by the defendants in the BRITISH MEDICAL 
JOURNAL, and which I deal with hereafter in considering para- 
graph 6 of the Statement of Claim. The Coventry boycott had, 
as was inevitable, become notorious, and the humiliation and 
loss inflicted on the dispensary doctors was known to the 
medical world and to many of the public. The notices were 
meant to so disturb and intimidate the mind of each medical 
man who received them or had notice of them as to prevent 
him from exercising a free and voluntary action. They must 
be read in the light of the defendants’ rules and actual methods 
and objects. How could any medical man, whether a consultant 
or not, who had become aware of such notices, venture to meet 
any one of the plaintiffs? If he did so, then he himself would 
fall beneath the ban and be subject to the boycott and pro- 
fessional ruin. This threat of ruin was admittedly the very 
point and object of the defendant scheme. It mattered not 
whether the medical man was a member of the British 
Medical Association or not. The doom was the same for all 
who should venture to meet a Coventry Dispensary doctor. 
am satisfied that the Rule Z notices were brought to the know- 
ledge, directly and indirectly, of every medical man practising 
in Coventry and the surrounding Divisions I have previously 
mentioned, whether members of the defendant Association or 
not. The publicity of the Coventry boycott and the knowledge 
possessed by medical men of the procedure and rules of the 
defendant Association are factors which cannot be disregarded. 
It was the very object of the defendants that every medical 
man in the Divisions I have indicated should know the fate 
which awaited him if he met the plaintiffs. I think that they 
succeeded in their object. The following passages from the 
letter dated February 11th, 1907, of. the Secretary of the de- 
fendant Association to Dr. Snell of the Coventry Division is not 
without relevance. ‘‘My general feeling as regards ostracism 
has been that the less public fuss we. make about it the better. 
It is possible to make it perfectly effective without issuing ary 
notice that you are going to do it, and the public in my opinion 
gets to know quite easily through private channels without 
proclaiming —_ intention through official documents.” 

The extent to which the defendants affected the minds of 
those who would otherwise have assisted the plaintiffs pro- 
fessionally is shown by the fact that although the members of 
the defendant Association constitute 50 per cent. only of the 
medical practitioners throughout the Midlands and the country 
generally, yet the plaintiffs were unable to secure the services 
of a single practitioner (with the exception of Dr. Suckling in 
the isolated case I have referred to) throughout the whole 
period of the boycott. The intimidation was general, effective, 
aud continuous; for if the practitioner was a member of the 
defendant Association he stood in fear of both expulsion and 
ostracism. If he was not a member, he yet stood in fear of the 
boycott and all the misery it involved. No professional man 
can risk the destruction of his professional repute. The degra- 
dations placed upon the plaintiffs were known to all, and the 
weapons wielded by the defendants were notorious and potent. 
It was the defendants’ own case at the trial that the boycott 
had been effective to the utmost measure. 

Iam satisfied that coercive threats were exerted against the 
dentists of Coventry and the surrounding areas. Unless intimi- 
dation was employed, I cannot see why Dr. Burke was unable 
to receive the assistance of a single dentist. The defendants 
at the trial suggested no other reason. I conceive that the 
position was the same with dentists as with medical men, and, 
as I have just stated, it was the case of the defendants at the 
trial that medical men dare not meet the dispensary doctors or 
assist or recognize them in any way. The preceding statement 
will indicate the basis of the plaintiffs’ submission at the trial, 
that the defendants have fallen within the law of actionable 
conspiracy. The defendants assert that the boycott they 
admittedly imposed and the acts and threats involved therein 
were within the limits of their legal rights. In support of this 


‘assertion, Mr. McCall raises a number of important contentions, 


and with these I must deal in the course of this judgement. 
The great importance of the case appears to call for a con- 
sideration of the law with respect to actionable conspiracy and 
the unlawful molestation of another in his business or calling. 
It is necessary, I think, in dealing with actionable conspiracy 
to distinguish at once the line of decisions which have estab- 
lished that an action will lie against a man who unlawfully and 
knowingly procures a person to commit a breach of his contract 
with another whereby the latter suffers actual pecuniary 
damage. That such conduct amounts to a well-recognized 
head of tort was settled in Lumley uv. Gye (1853) 2 E. and B. 216. 
This decision is now firmly rooted in our law. Malice in the 
sense of spite or il! will is not an essential ingredient in such an 
action. A cause of action may exist under the Lumley v. Gye 
principle independently of any question of conspiracy. An in- 
dividual can commit the tort as effectively as an aggregate -[ 
persons. The effect of a conspiracy to commit a wrong 


within Lumley v. Gye ig only of importance in considering the: 
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weight of the acts alleged and the extent of the resultant 
damage. Persuasion and inducement are more easily effected 
by many than by one, and the ensuing Joss may be the greater. 
I'he observations I have just made with respect to the procure- 
ment of breach of contract apply in: substance to any agreement 
between two or more to commit any other recognized head of 
tort, such as trespass, libel, or assault. If such tort be com- 
mitted, then all who have aided or counselled, directed or joined 
in the commission are joint tort feasors. The liability, how- 
ever, of each is independent of the mere circumstances of com- 
bination. Such circumstances, I conceive, are only relevant to 
the question of the agency of one to bind the other by his acts, 
and to the point that greater damage may result where the 
wrongdoers are several or many. Couspiracy is not the gist of 
the matter. 

When I use the word ‘‘ actionable conspiracy ” in this judge- 
ment, I exclude, for the sake of clearness, au agreement 
between two or more to commit, followed by the actual 
commission of, any of the well-known torts I have men- 
tioned. 

' The ene as to actionable conspiracy appears to have 
sprung from the duty and the power of the courts to protect a 
man in the lawful exercise of his calling. The protection is 
necessarily limited, inasmuch as the right of a man to follow 
his vocation must be co-ordinated with the wide sphere of 
rights existing in his fellow men. To reconcile the two sets 
of rights has ever proved a task of difficulty. In the great 
majority of recent cases the molestation of another in his 
calling has been effected by a combination of persons. The 
reason for this is obvious: for molestation by one may yield 
but slight result, unless obviously actionable weapons such as 
defamation or assault be employed; but molestation effected 
by a combination of many may achieve grave results, even 
though no specific part of the conduct employed amount in 
itself to actionable tort. (See, for example, per Lord Lindley in 
Quinn v. Leatham, 1901, A.C. 495, at pp. 538 aud 540.) This ele- 
ment of combination exhibited in many cases and dwelt upon 
in so many of the dicta of distinguished judges has, in my 
humble view, tended perhaps to obscure the true basis of the 
rules of law which render actionable an unlawful interference 
with a man’s calling. It has almost been assumed occasion- 
ally that such interference must spring from a conspiracy 
ere the law can give relief. The word ‘conspiracy ’’ has been 
invoked as an epithet which may convert that which is lawful 
if done by one into a cause of action if done by several in com- 
bination. But a juristic principle cannot rest on a mere 
appeal to *the vocabulary of vituperation.. Hence I must 
endeavour to ascertain the principles which were either dis- 
cussed or which seemed to be involved in the leading case of 
‘Quinn v. Leatham (supra), and to state with the utmost diffi- 
dence my views upon them. I realize fully the difficulties 
which face a judge of first instance in approaching such a task, 
and in discussing the weighty and somewhat varying dicta 
which are to be found in the relevant cases. 

_ [His Lordship dealt at considerable length with certain legal 
authorities, and said:} In my opinion the rule of law is reason- 
ably clear that a single person ora body of persons will commit 
an actionable wrong if he or they inflict actual pecuniary 
damage upon another by the intentional employment of un- 
lawful means to injure that person’s business, even though 
such unlawful means may not comprise any specific act which 
is per se actionable. ; 

The rule just stated at once invites and indeed requires a con- 
sideration of the meaning of the words ‘ unlawful means.” 
rapes Lordship dealt with the authorities on this point, and said : | 

n every case therefore I must take it to be a question of fact 
as to whether or not the words used amount to a threat, or con- 
stitute a mere warning. The answer to the question must 
depend on the general circumstance of the case. I desire most 
respectfully to cite the words of Lord Justice Vaughan 
Williams when he said that a man may give a notice against 
the wording of which nothing can be said, but in such a 
manner and under such circumstances as to constitute a threat. 

In the present case I can entertain no doubt that the 
defendants made their boycott of the plaintiffs effective not 
by warnings only, but by the employment of actual threats. 

The medium by which a threat is conveyed can vary. It may 
be by spoken words or by writing, or by general conduct, or by 
all three. Coercion is effected in many ways. The general 
circumstances must be considered in each case. [Having dealt 
with a ntimber of other legal authorities his Lordship con- 

tinued:] I now deal with the question of ‘‘ Just cause.”’ The 
defendants in the present case asserted that they exercised 
their coercive acts with the legitimate object of advancing their 
eee interests, and that therefore they were freed from 
iability. This is a point of vital importance. The question of 
“*just cause’? has arisen in connexion with cases within the 
Lumley v. Gye rule—that is to say, where the defendants have 
knowingly induced a breach of contract between a plaintiff and 
a third person. All the decisions in which Lumley v. Gye has 
been considered appear to recognize that ‘‘ just clause’? may 
be pleaded by a defendant. There is constant recurrence of the 
phrase in many judgements, but no clear opinion has been 
_expressed as to the facts or circumstances which will constitute 
“just cause.”? A father may, I assume, interfere to prevent his 
daughter from marrying a man of criminal character. This 
indeed would be the fulfilment of a clear duty. So, too, a 
defendant who held a prior contract with a third person 


inconsistent with the plaintiff's contract with that person. 


be justified in incucing a 


may, assume would, 
Bat whatever may be the 


oreach of the latter contract. 


difficulty of definition, it is settled that certain facts will 
amount to ‘just cause’? for inducing a breach. of 
The matter was thus strongly put by Mr. Justice Darling; 
Read v. the Friendly Society of Stonemasons, 1902, 2 K. Bip 
‘No one can legally excuse himself to a man of whose eon 
he has secured the breach on the ground that he acted: ong, 
wrong understanding of his own rights, or without maj ie 
or bona fide, or in the best interests of himself, nor evenitly 


acted as an altruist seeking only the good of another ang 

less of his own advantage.” The soundness of the view 

expressed by Mr. Justice Darling, as already cited, was showy 
Cog 


_ by the decision of the House of Lords in the Glamorgan 


Case. There the South Wales Miners’ Federation 
honestly, and without malice or ill will towards the em: 

and with the object only of keeping up tle price of coals, 
which the wages were regulated. It is clearly settled, th 
fore, in cases within Lumley v. Gye, first, that malice jp 
sense of spite or ill will -is not an ingredient of the action: 
secondly, that no justification exists by reason of the fact 
the defendants acted either for the advancement: of 
‘own trade interests or for the advancement of the interest, 
those with whom they were associated. ; 

If such, then, be the rule when the facts are within Lum 
Gye, can any different rules exist where the defendant 
caused injury to another’s trade by the employmentof unlawhl 
means, such as threats, intimidation, or violence, alth 
breach of actual contract has thereby been caused? To ty 
question I conceive the answer is clearly ‘“‘No.”? Hon 
disinterestedness of motive cannot justify the employment 
illegal means. That ‘‘ just cause”? may exist in Caseswith 
the principle of Quinn v. Leatham appears to be indicated 
several of the opinions in that case. But I respectfully ¢ontey 
my inability to discover any head of justification which wy 
sanction the employment of violence or of threats. Howey 
mere self-interest be such a justification? To so hold -wouy 
appear to negative the line of decisions ranging from Garret, 
Taylor in 1620 to Quinn v. Leatham in 1901. 

(His Lordship referred to a number of authorities; andy 
tinued :} In view of the above citations, and as a matter, mom 
over, of legal principle, I conceive that the employment of 
means for the purpose of injuring another’s trade or callingy 
not excused by proof on the part of a defendant that his 
was based on the intention to advance the trade interests éifhe 
of himself or his colleagues. ; 

It may be convenient here to consider the position of th 
present defendants, and particularly of the defendant Associs 
tion, in connexion with their contention of ‘ just tie a 
Lordship again referred to the objects of the British Medigl 
Association, and continued Upon the words, ‘to maint 
the honour and interests of the medical profession ”’ has beg 
erected a powerful scheme and machinery throughout ani 
beyond the United Kingdom. I have indicated its substang 
in the earlier part of this judgement. ‘The coercive fon 
of the defendant Association rests primarily upon wh 
are called the Ethical Rules, of which Rules Z and Rules? 
and G, or their equivalent, are the relevant exam 
These rules have behind them, not merely the local bodies 
but the weight and power of the British Medical Association 
It is clear, and it is admitted, that the aim of the defendants ij 
to inflict professional ruin upon any medical man who break 
a rule of the local body or any rule which may be made by tht 
head body itself. This grave power is used not only agains 
members of the defendant Association, but also against thow 
who have never belonged to it. The weapons of condemnatio 
and punishment are employed agiinst both. It follows tht 
the defendants claim to enforce by boycott, and by the is 
fliction of ruin, their own standard of medical honour ani 
interests throughout the country. This point is momentous; 
it touches the vital interests of every medical man. He mayk 
exposed to degradation and dishonour at the will of he 
which is void of the slightest statutory sanction in that 
The character of the medical profession is clearly of tk 


greatest importance. Hence Parliament deemed it we 
to enact the Medical Act of 1858. [His Lordship referni 
Medical Counel 


to the statutory agg of the General 
to remove from the Register the name of a man guilt 
of infamous conduct in a professional respect, and continued) 
This power of erasure isa grave one. The doom of a medie 
man may be pronounced by the Council if that infamouses 
duct is proved. Hence the Legislature has enacted that 
General Council shall be a weighty and widely representati 
body of responsible men, including five persons nominated 
the Crown, upon the advice of the Privy Council. ‘lhe powé 
of the body must be exercised after due inquiry and after sé 
quate notice to the person charged. The great powers of t 
Council and its limitations have been indicated by the Court 
Appeal in certain well known cases. There must be evide 
on which the Council could fairiy act, and there must beat 
lute bona fides on their part. ‘he phrase ‘“‘ infamous condatt 
is one which has been called for consideration, and in Allins0 
case the following formula was framed by the Court of Appe 
“Tf it is shown that a medical man in the pursuit of his 


fession has done something with regard to it which could 
‘reasonably regarded as disgraceful or dishonourable by his pt 


fessional brethren of good repute and competency, them ité 
open to the General Council to say that he has: been guilty@ 
infamous conduct in a professional respect.’? The breadt 


this formula is somewhat striking, and I respectfully think 
‘it is desirable to attach full weight to the word “ reasonat 
therein. If that word receive full effect then the formulas i 
provide a good working rule for the-General Medical Cou 
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a statutory body thus exists to safeguard the honour of the 
ro 
t tite British Medical Association has taken to itself a 
i jgrisdiction more far-reaching, and perhaps more potent, than 
set of the General Medical Council. It entrusts to a large 
; tent the standard of the honour and interests of the medical 
rofession to a number of scattered bodies throughout the 
Fingdom, which vary in number, inclination, views, and self- 
‘storest.: A Branch or Division may make a rule to suit its 
“wn ‘local pecuniary interest. If such a rule be broken by a 
4 medical man, be he member of the Association or not, then he 
? Fecomes subject to a declaration that he has acted against the 
honour and interests of the medical profession. Upon this 
aration there follows a local condemnation, and from this 
i jocal condemnation there may result a malicious boycott with 
‘the resultant ruin of the person againsé whom it is directed. 
ihe position created by the defendant Association is well 
; ghown by the following brief extract from the cross-examina- 
‘tion of br. Cox. [His Lordship referred to some passages 
jn Dr. Cox’s evidence, and continued:] Now what had the 
‘ plaintiffs in fact done? They had merely accepted posts 
‘qs the medical officers of a highly respectable and well- 
* managed dispensary upon terms which gave them ample re- 
* muneration, adequate leisure, and a full opportunity of private 
} tice, and a right to claim and exert all the honourable 
, requirements of professional men. Their only fault lay in the 
; fact that their acceptance of the posts prevented the local 
‘ medical men from achieving their wish to either capture or 
| destroy the Coventry Dispensary. The alleged sin was financial 
' gather than moral in its character. This was frankly admitted 
' py several of the defendants’ witnesses. The pecuniary interests 
a the: Coventry doctors lay at the root of the matter. The. 
: question of ethics, as that word is ordinarily understood, had 
; nothing to do with the case. The plaintiffs were punished 
" because they defeated the intended overthrow of the Coventry 
Dispensary. If the Coventry Dispensary had_been destroyed 
, asa lay organization then the local doctors could obviously have 
‘ taken such steps as would have increased their area of private 
, practice and their emoluments would have gained a corre- 
mding expansion. ‘his was the fundamental object of the 
fendants. -. The non-participation in this aim by the plaintiffs 
i was the head and front of their offending. I may point 
- out here that there is no rule of the profession as to the 
fees which an ordinary medical practitioner may charge. They 
“may be very high or very low. They vary infinitely. They 
. depend on locality, competition, the status of the patient, the 
‘wishes of the doctor, and the particular circumstances of 
: the case. They may be paid at such times and in such in- 
i stalments as may be agreed, and either as specific charges 
, for attendance or by way of salary or inclusive sum. There 
is no rule or etiquette whatever on the matter which binds 
the ordinary medical man. The General Medical Council has 
established no standard on the point, nor has it indicated 
any requirement whatever as to the duty of a practitioner with 
respect to remuneration. The assertion that the plaintiffs had 
been guilty of conduct against the ‘‘honour ”’ of the profession 
cannot in my view be supported. The honour of the profession 
isamply protected, I think, by the wide powers entrusted by 
Parliament to the General Medical Council. I personally cannot 
view with favour the assumption by the British Medical Associa- 
tion of a co-ordinate jurisdiction and the enforcement of varying 
views of medical honour with the deliberately framed weapons 
of ostracism, intimidation, and threat. The results of such an 
assumption are indicated with painful clearness in the present 
case, and the sufferings which the plaintiffs have undergone 
are not, I think, explained, or mitigated, by the phrase quoted by 
Sir John Tweedie: ‘‘ It is the lot of minorities to suffer.’’ The 
British Medical Association may exercise a great and beneficent 
influence in moulding medical opinion. It may exert the 
powers of persuasion. It may wield the weapon of moderate 
argument. If its views be sound they will doubtless be 
followed in due time by the profession. But the Association 
will surely gain nothing in the end by the methods of oppres- 
sion or the utterance of threats. In my view, the plaintiffs 
' -were boycotted, punished, and pecuniarily damaged without 
just cause in law, and I deem it my duty to say upon the facts 
proved before me that the plaintiffs did not sin against the 
“honour ’’ of the medical emerge within any fair meaning 
of that significant word. I 
a full opportunity of raising as a definite defence to the 
claim for defamation that the plaintiffs had in fact been guilty 
of conduct detrimental to the ‘‘honour and-interests of the 
profession.”” Yet they omitted to place any such conten- 
tion on the record. The plea of justification to the claims 
for defamation is absent. I several times pointed this out 
in the course of the trial, but the defendants did not ask 
for any amendment in that respect. The observations I 
have made upon the defendants’ rules have not hitherto 
referred to the question of their validity. But having regard 
to the singular severity of the boycotting rules, and to 
the restrictions which they involve on the freedom of medical 
men, it is, pechens, desirable that I should briefly deal with this 
Point which was raised by Mr. Schwabe. The guiding authority 
on the broad principles to be considered is still the case of 
Nordenfelt (1894, A. C., 536). The public interests must be re- 
garded conjointly with the interests of individuals when 
restraint of trade is in question. The doctrine of “restraint of 
e’’ has been applied in many directions. The restraint 
may exist in a contract between two parties or in rules pur- 
porting to bind many individuals. 
Upon considerig the rules in question I have arrived at the 


may point out that the defendants - 


conclusion that they are in restraint of trade, and are void on 
the ground of policy. They gravely, and in my view unneces- 
sarily, interfere with the freedom of medical men in the pursuit 
of their calling, and they are, I think, injurious to the interests 
of the community at large. It may well be that the opinion I 
have just expressed will (if upheld) destroy the cogency of the 
defendants’ scheme of boycott. But it leaves them with the 
safer and more kindly weapons of legitimate persuasion and 
reasoned argument. . 

I now consider the question of malice, which has caused me 


| deep anxiety. Two points at once arise. The first is—What is 


malice? and secondly—Is malice essential to a cause of action 
based on the pecuniary injury inflicted by the employment of 
unlawful means to molest a man in his trade? 

I take the questions separately. . What is maliee? It is 
desirable, I think, to at once exclude that meaning of the word 
which indicates a merely conventional phrase of lawyers. It 
is common in libel cases, even where no question of privilege 
can possibly arise, to allege that the defendant published the 
defamatory matter maliciously. The word in such a case adds 
nothing to the allegation of publication. It is a formal asser- 
tion only. Tor the purposes of the present case, therefore, I 
exclude the purely formal significance (whatever that may be) 
of the word ‘‘ malice.’? But there yet remains the meaning of 
the word when it is used to indicate the actual state of mind of 
a defendant when he commits an alleged tort. It is a matter 
of regret that a full explanation of the meaning of the. word 
‘*malice’’ when employed in other than a formal sense is not 
to be found. Perhaps the word is incapable of complete 
definition. - There appear, however, to be at least two distinct 
heads of actual malice when that word is used to indicate a 
state of mind in such actions as defamation or malicious prose- 
cution. The first head is indicated by the words “spite or ill 
will.’? This head is well understood by juries, and the proof of 
a@ prior insult to and the resultant vindictive feeling of a de- 
fendant frequently disposes: of the plea of privilege. :. Lord 
McNaghten was, perhaps, alluding to this aspect of the words 
when in Quinn v. Leatham (1901, A.C., 495, at pp. 511-513) he 
said: ‘‘ The defendants conspired to do harm to Munce in order 
to compel him to do harm to Leatham and so enable them to 
wreak their.vengeance on Leatham’s servants who -were not 
‘members of the-union.’’. - 

But the second head is equally important. ‘‘ Malice in the 
actual sense may exist even though there be no spite, or desire 
for vengeance in the ordinary sense.’’ The jurist has.enlarged 
the layman’s notion of malice. This is observable both in 
defamation and in malicious prosecution. Chief Justice Earle 
said, ‘‘ Malice means any corrupt motive, and wrong motive, or 
any. departure from duty.’ In Stuart v. Bell the point was 


stated by Lord Lindley as follows’: Malice “in fact is not con- 


fined to personal spite and ill will, but includes every un- 
justifiable intention to inflict injury on the person defamed ; 
or, in the words of Chief Justice Brett, every wrong feeling in 
a man’s mind (Clark v. Molyneux, 1877, 3 Q.B.D., 237, at 
p. 247). Upon passing from the defamation cases to malicious 
prosecution I find that a useful illustration of the above dicta 
is to be found in Mitchell v. Jenkins (1833, 5 B. and A.). That 
decision shows that a prosecution may be malicious in the full 
sense if it be instigated by a motive which the law does not 
approve, as for example, the extortion of money. If such 
motive exists then the defendant may be liable although ho 
honestly believed in the guilt of the person accused. Ye 
Is, then, actual malice as indicated by the dicta and decisions 
I have cited an essential ingredient in the present cause of 
action for molestation? In my,opinion the answer is “‘ No.”” The 
word ‘‘ maliciously’ has been*employed often in many of the 
cases cited-in this judgement, but I feel that it obscures the 
gist of the action. If the plaintiff proves his.pecuniary damage, 
and also proves that illegal means, such as violence or threats, 
have been used, he has established, I think, all that the law 
requires. 
deem it, therefore, reasonably clear, from those and the 
other relevant, decisions, referred to in this judgement, that the 
absence of actual malice does not justify the employment of 
unlawful means to injure a man in his calling. I abstain from 
considering the effect of actual malice in a case where no 
illegal means at all have in fact been employed, but where the 
acts causing injury to the plaintiff have been carried out by a 
combination of persons in pursuit of no other object than to 
maliciously injure him. But the question, which is a grave 
one, seems to be still left for judicial determination, as appears 
from the observations of Lord McNaghten and Lord Shand iv 
Quinn v. Leatham. It may be, however, that, contrary to my 
own view, actual malice will be held by an appellate tribunal tc 
be essential to the maintenance of the cause of action now 
under consideration. Hence I am unable to avoid the most 
distasteful and painful duty of perce age er or not such 
malice has here been proved against the defendants. I pro- 
foundly regret that I am without the assistance of a jury on the 
point. I must myself, therefore, fulfil the task which f deeply 
wish could have been discharged by another body... I will 
assume for the moment that a corporation may be liablé for the 
malice of its agents acting within the scope of their authority. 
In considering whether the defendants have been guilty of 
actual malice, I do not forget that the motives, feelings, and 
objects of the defendants were mixed. Their conduct was 
doubtless instigated to a large extent by the desire to protect 
the local pecuniary interests of Coventry doctors, and the 
general interests of the profession. But on the other hand, it 
is unhappily clear that the defendants were angrily hostile to 
the plaintiffs, and unceasingly bitter in their feelings tgwards 
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SUPPLEMENT TO THE 


them, that they sought every opportunity of inflicting humilia- 
tion, and that they admittedly wished to render the lives of the 
plaintiffs and their families unbearable. 

Lam further satisfied that the defendants desired to achieve 
far more than the mere protection of their interests. 
desired to punish the plaintiffs as a separate end in itself, ant 
théy meant to make that punishment bitter to the last-degree. 
This, in my opinion, was inany event unjustifiable. Upon the 
question of punishment I extract the following question and 
answer from the evidence of Dr. Cox: ‘*Q. Was one of the 
objects of the ostracism to punish these doctors? — A. Un- 
doubtedly.”? It is admitted, moreover, that the defendants 
desired not only to punish but to ruin the plaintifis. The com- 
plete professional ruin of the dispensary doctors was the easence 
and aim of the boycott scheme and of the steps taken by the 
defendants. This aim, in my opinion, was a wrong motive or 
purpose, and constituted an unjustifiable intention to in- 
flies injury. I must regard the whole history of the case, 
and the total body of facts and incidents, and theevidence given 
before me. I do not feel called upon to pursue a psychological 
inquiry as to the precise or varying meanings of the words 
motive,” ‘purpose,’ ‘‘intention,” object,’? or the words 
“indirect,” ** wrong,” or unjustifiable.” I must act as a 
fair-minded jury Would act. ' 

In my opinion there is, as a matter of law, evidence on which 
a jury could properly find that the defendants acted with actual 
malice. Asa judge of: fact I feel compeiled with the deepest 
reluctance and with abiding distress, to come to the conclusion 
upon the whole material before me that the plaintiffs have 
established actual malice against all the defendants. I may 
incidentally add that had it been necessary to decide the point 
LT should hold that where persons are acting in combination to 
achieve such a purpose as that which is shown in the present 
case, then the proved malice of one or more may be attributed 
to the other participants in the combination. 

{ must now eonsider briefly the contention raised by Mr. 
McCall-—namely, that actual malice cannot, as a matter of law, 
be attributed to the defendant corporation. ‘the plaintiffs here 
seek to make the defendants liable upon the ordinary principle 
that a man is responsible for the-acts of a servant when done 
within the scope of that servant’s émployment. The defendant 
Association admits that the acts of their agents here fell within 
that scope, and the contention of Mr. McCall amounts in sub- 
stance to a plea that the malice of a servant or agent cannot in 
law beattributable to hismaster. But the rule of law is now well 
established that a master, whether a corporation or not, may be 
liable for the actual malice of his servant. For malice as a 
state of mind rests on the same juristic footing as any other 
state of mind, and a servant’s state of mind may, in appropri.ste 
cases, be attributed to his principal. 

As with malicious prosecution, so with libel. For it is now 
clear that in such an action a Corporation may be held respon- 
sible for the actual malice of a servant acting within the scope 
of hisemployment. I agree with the view exptessed in Clerk 


and Lindsell on Torts (sixth edition, p. 64) that ‘ actual malice” - 


can be attributed to a corporate body not only with respect to 
defamation and malicious prosecution but with respect also to 


any other head of tort of which actual malice may constitute | 


an ingredient. It follows from what I have said that in my 
view the plaintiffs have established a cause of action against the 
deferdants and each of them for unlawfully molesting the 
plaintiffs in their profession. I must therefore consider the 
question of damages. Hach defendant has been associated with 
the wrong done to the plaintiffs for six years prior to the issue 
of the writ on January 6th, 1915. The defendants are joint tort 
feasors and therefore jointly liable. The amountisatlarge. It 
was expressly admitted that the defendants had infticted actual 
and pecuniary damage upon each of the plaintiffs. [He referred 
to the evidence on this head and continued:} As to Dr. Burke, 
I must remember (inter alia) the operation of the Statute of 
Limitations. As to Dr. Pratt, he does not claim damages for his 
expulsion from the defendant Association. I cannot ignore the 
deliberate and relentless vigour with which the defendants 
sought to achieve the infliction of complete ruin. I must 
regard not merely the pecuniary loss sustained by the plaintiffs 
but the long period for which they respectively suffered 
humiliation and menace. I award Dr. Burke £1,000, Dr. 
Holmes £700, and Dr. Pratt £780. 

His Lordship then dealt with the various claims for defama- 
tion, which took up thirty-two pages of the statement of claim. 
He pointed out that the defendants from the first had clearly 
recognized the risks of legal action to which their boycott 
scheme exposed them, and that the words complained of by the 
plaintiffs were published by those who admittedly desired to 
inflict the utmost injary on the plaintiffs. It was aiso impor- 
tant to remember that the words complained of were published 
in connexion with the Coventry dispute, which had become 
public property. He said: ‘‘The main facts were known not 
only to those who lived in Coventry and the neighbouring dis- 
tricts, but to all who were interested in medical matters. The 
asperity of the issues had created and broadened public interest. 
In the fourth place, I again point out that the defendants have, 
in the most striking manner, abstained from setting up anv 

plea of justification or fair comment. Their only defence, if 


and so far as the words actually published are defamatory, is 


privilege.”’ 


Dealing with the various paragraphs of the Statement of Claim, his 
Lordship said that the ‘* Warning Notice” (the title of which in Sep- 
tember, 1914, was altered to *’ Important Notice’’) published in the 
BritisH MEDICAL JOURNAL, had been known to the professioa andl 
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many outsiders as the ‘* Black List.’ A black list niight bo a powers 
weapon of defamnriion as well as a cogent instrument of cogtenn 
molestation. He caine to the conclusion that the words were ea; rh 
of being defamatory, and were in fact defamatory, of the Plaintiff 
They m2ant that the persons who held medical posts at the Coventry 
Dispensary were acting in a manner inconsistent with the hono 
and interests of the medical profession. He saw no other meanj 
which could be given to them by persous reading the Brityg 
MrDICAL JOURNAL Who were cognizant of the Coventry dispute 
If the words were defamatory, the defendant Association 
answer to the claim for libel, because the plea of privilege was aba; 
doned. It became obvious at the trial that the plea could not bo 
supported with respect to Section 6, the circulation of the Journar, 
not being confined to the members of the Association or eve 
medical men. He was not, however, satisfied that the defendants 
wore all liable with respect to this claim. The appearance of the 
notice was due to the independent action of the defendant Association 
as owners of the JOURNAL. With regard to this paragraph he awarded 
damages as follows: To Dr. Burke £150, and £100 each to Dr. Holmeg 
and Dr. Pratt. The prolonged and public opprobrium cast upon the 
plaintiffs by the warning notice called for substantial damages, 

His Lordship thea referred to a number of paragraphs of the State. 
ment of Claim, As to two of them he held that no evidence had been 
given to support them, but as to others he awarded damages to all or 
some of the plaintiffs. He felt bound to find that every plea of 
privilege raised in the defence failed by reason of the existence of 
acfual malice on the part of the defendants. 

(He then dealt with paragraph 26, in which the words occur: “ The 
medical officers who are secured for these posis may be divided inte 
four classes: 1. The failures of the profession, etc.] As to this hesaid; 
_ In substance the plaintiffs allege that they were referred to either ag 

the failures of the profession’ or as persons who lacked the mental 
and moral qualification of a successful medical practitioner, ang 
further that they were condemned as being men outside the pale of 
professional recognition. The words compiained of are, I think, 
clearly defamatory. If, therefore, they were reasonably understood 
to refer to the plaintiffs a cause of action for defamation exists, 
{ Having referred to the case of Jones v. Hulton, 1910, A. C. 20, he said:} 
In the present case I am of opinion, upon the evidence and the general 
circumstances of the case, that the words complained of by the 
plaintiffs, including the words “the failures of the profession,” were 
reasonably and in fact understood to refer to the plaintiffs. I incline; 
moreover, to the view that the defendant Association actually meant 


to refer to the plaintiffs when publishing the words in question. : 


It follows that they are entitled to damages, and I give them each 
on this head as against the Association only. es a 

He then referred to an announcement which appeared in the 
British MEDICAL JoURNAU for May 2nd, 1914, in which it was stated, 
under the heading ‘* Expulsion,” that the Council had found it neces. 
sary to remove from membership two members who had accepted ana 
continued to hold appointments the holding of which was in opposition 
to the declared view of the Division comp!aining. As the words must, 
in his view, have been intended to refer to Dr. Pratt he gave him £5 
damages on this head against the Association. 

Having dealt with the remaining paragraphs, under some af 
which he awarded further sums by way of damages to all or 
some of the plaintiffs, his Lordship said: I have now dealt with 
the claims for defamation. Judgement will be entered for the 
plaintiffs in accordance with the terms of this decision. The 
plaintiffs must have the costs of the action save in so far as 
costs arise upon issues on which they have failed. Such costs 
must go to the defendants, and will be set off in the usual way. 

I have been asked to grant an injunction to restrain the con- 
tinuance of the libels and slanders, and also against further 
un's.wful molestation. I should be willing to grant both these 
injunctions if any satisfactory form can be settled in which they 
can go against the defendants. The action can be mentioned 
again with respect to the final form of the judgement and the 
suggested wording of any injunction which the plaintiffs may 
propose. This concludes my judgement in a most complicated 
and most difficult and exceedingly painful case. 

Tine damages awarded by the learned judge amounted in all to 
the sum of £3,810, apportioned as follows: Dr. Burke, £1,420; 
De. Holmes, £1,060; and Dr. Pratt, £1,339. : 

The entry of judgement was postponed until October 24th. 


BIRTHS, MARRIAGES, AND DEATHS. — 
Lhe charge for inserting announcements of Births, Marriages, and 
Deaths is 6s., which sum should be forwarded with the notice 
not later than the first post on Wednesday morning in order to 
ensure insertion in the current issue. ; 


MARRIAGE. 
Symons—-ALEXANDER.—On October 16th, at the Parish Church of 
Great Gransden, Huntingdonshire, by the Father of the Bride, 
Temporary Surgeon-Lieutenant Arthur Denis Symons, R.N.,- 
foymerly Lieutenant tia King’s Royal Rifle Corps, second son of 
E.W. Symons, M.A., Head Master of King Edward VI School, 
Bath, and Mrs. Symons, to Phyllis Maude, youngest daughter of 


lm. P. Alexander, M.A., Vicar of Great Gransden, and Mrs, | 


Alexander. | 
DEATHS, 
JAFFRE.—On October 12th, Dr. Jacob I. Jaffé, of 123, Manor Road, 
‘Stoke Newington, and 25, Stoke Newington Road, N., aged 40. 
STARKEY.—On October 14th, at 80, Rathmines Road, Dublin, William 
Starkey, M.D., M.Ch., aged 82 years, , : 


DIARY FOR 

MONDAY. 
MEDICAL SOCIETY OF LONDON, 11, Chandos Street, W.1.—8.30 p.m., 
Papers on Rheumatoid Arthritis— Pathology: Dr. T. 8S. P. 
Strangeways. Treatment: Dr. A. P. Beddard. Medical officers 

of the Allied Forces will be cordially weleomed at the meeting. 


Royan Society OF MEDICINE.—Section of Odon? : Monday, 
7.30 p.an., Presidential Address by Mr.G. G. Campion. Paper by 
Mr. George. Nartheroft. Section of Laryngology: Friday, 4 p.nrvs 
Cases and Specimens. 
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